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STATEMENT OF JURISDICTION 
Jurisdiction is conferred upon the Utah Court of Appeals to 
hear this appeal by Utah Code Ann. sub-section 78-2A-3 (2)(g) and 
(h). 
This appeal is from a final order of the Third Judicial 
District Court, in which the Honorable Kenneth Rigtrup presided at 
a trial by proffered evidence, without jury, on Plaintiff's 
Petition for Modification of Decree of Divorce. 
STATEMENT OF ISSUES PRESENTED FOR REVIEW 
THE ISSUE BEFORE THE COURT OF APPEALS IS: 
Is there sufficient evidence of changed circumstances, in the 
record, to sustain the decision of the lower court that 
Plaintiff/Respondent (hereinafter referred to as Plaintiff) is 
entitled to a modification/increase of her child support award? 
STATUTES 
Rule 52(a) Utah Rules of Civil Procedure states: 
Rule 52(a). Findings by the Court. 
Effect. In all actions tried upon the facts without a 
jury or with an advisory jury, the court shall find the 
facts specially and state separately its conclusions of 
law thereon, and judgment shall be entered pursuant to 
Rule 58A; in granting or refusing interlocutory 
injunctions the court shall similarly set forth the 
findings of fact and conclusions of law which constitute 
the grounds of its action. Requests for findings are not 
necessary for purposes of review. Findings of fact, 
whether based on oral or documentary evidence, shall not 
be set aside unless clearly erroneous, and due regard 
shall be given to the opportunity of the trial court to 
judge the credibility of the witnesses. The findings of 
a master, to the extent that the court adopts them, shall 
be considered as the findings of the court. It will be 
sufficient if the findings of fact and conclusions of law 
are stated orally and recorded in open court following 
the close of the evidence or appear in an opinion or 
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memorandum of conclusions of law in rulings on motions, 
except as provided in Rule 41(b). The court shall, 
however, issue a brief written statement of the ground 
for its decision on all motions granted under Rules 
12(b), 50(a) and (b) , 56, and 59 when the motion is based 
on more than one ground. 
STATEMENT OF THE CASE 
The Plaintiff petitioned the Third Judicial District Court for 
a modification of that Decree of Divorce entered on March 10, 1983, 
terminating the marriage of the parties. The Court, sitting 
without jury and after hearing proffered evidence, granted 
Plaintiff's Petition for Modification and increased the amount of 
child support for the minor child of the parties from $175.00 per 
month to $300.00 per month. Formal Findings of Fact and 
Conclusions of Law were entered and a written decision issued. 
STATEMENT OF FACTS 
1. The parties1 marriage was terminated by the Decree of 
Divorce entered on March 10, 1983. (Findings of Fact, p.2, para. 
2). .^-.:-
2. Pursuant to that Decree of Divorce, Defendant/Appellant 
(hereinafter referred to as Defendant) was ordered to pay to 
Plaintiff the sum of $175.00 per child per month as child support. 
(Findings of Fact, p. 2, para. 2B). 
3. At the time of the entry of the original Decree of 
Divorce, Defendant had a gross income of $37,663.00 per annum and 
a gross monthly income of $3,138.58 (Findings of Fact, para. 10). 
4. At the time of the entry of the original Decree of 
Divorce, Plaintiff had an income of $16,818.16 per annum for a 
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gross monthly income of $1,401.00. (Findings of Fact para. 13). 
5. On or about August 9, 1988, Plaintiff filed her Petition 
for Modification of Decree of Divorce. On or about August 23, 
1988, Defendant filed an Answer to the aforementioned Petition and 
a Counter-Petition for Modification (Findings of Fact at paragraphs 
5 and 6). 
6. Defendant's income at the time of the entry of the Order 
Modifying the Decree of Divorce was $4,100.00 per month. (See 
Findings of Fact at para. 12). 
7. Plaintiff's income at the time of the Order Modifying 
Decree of Divorce was $1,429.00 per month. (Findings of Fact at 
para. 15). 
8. One of the children of the parties, Kelly Bassett, 
remains in the custody of the Plaintiff. The other child of the 
parties, Casey Bassett, has attained his majority. (Findings of 
Fact at para. 8). 
9. The Court found that the increase in the Defendant's 
earnings constituted a substantial change in circumstance. 
(Findings of Fact at para. 16). 
10. The Court found that the increase in the age of the 
Defendant child Kelly, and the increased cost of raising said child 
constituted a substantial change in circumstances (Findings of Fact 
at para. 17). 
11. Based on both the Defendant's increased earnings and the 
increased costs of raising a child of Kelly's age, the Court found 
that a substantial change of circumstances existed justifying an 
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increase in Defendant's child support obligation to the sum of 
$300.00 per month for the child, Kelly. (Findings of Fact at para. 
22). 
12. The Court's finding that there existed a substantial and 
material change of circumstances was based upon evidence proffered 
in Court. ( Memorandum Decision of Judge Rigtrup at p.2, lines 2 
through 4). 
SUMMARY OF ARGUMENT 
The Court below ruled that a substantial change of 
circumstances had occurred justifying an increase in the 
Plaintiff's child support award to the sum of $300.00 per month. 
Said ruling was based upon the Findings of Fact that the 
Defendant's income had increased and Plaintiff's costs of rearing 
the minor child of the parties had likewise increased. Said 
findings were, in turn, based upon evidence proffered in Court. 
The findings of the lower Court are entitled to considerable 
deference, and the Defendant has the burden of proving that the 
evidence in the Court below clearly preponderates in his favor and 
that the ruling of the Court constitutes an abuse of a discretion. 
The Defendant has not produced a transcript of the proceedings 
below and consequently the Findings of Fact of the lower Court must 
be presumed valid. The finding, by the lower Court, of an 
increased income on the part of the Defendant and increased 
expenses faced by the Plaintiff support the Court's ruling. 
Therefore, Defendant cannot show by a clear preponderance of the 
evidence that the Order was improperly entered. On the contrary 
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THE FINDINGS OF FACT OF THE LOWER COURT ARE ENTITLED TO 
CONSIDERABLE DEFERENCE 
The Lower Court found, as a matter of fact, that the 
Defendant's gross income has increased substantially since entry 
of the original Decree. The Court also found that the difference 
between the Plaintiff and Defendant's income has similarly 
increased. Finally, the Court found that the cost borne by the 
Plaintiff, for the support of the minor child of the parties has 
substantially increased. These findings of fact are entitled to 
considerable deference. 
In reviewing child custody and support proceedings, we 
accord substantial deference to the trial Court's 
findings and give it considerable latitude in fashioning 
the appropriate relief. We will not disturb that Court's 
actions unless the evidence clearly preponderates to the 
contrary or there has been an abuse of discretion. 
Woodward v. Woodward, 709 P.2d 393, 394 (Utah 1985). This 
rule was similarly stated in the case of Jeppson v. Jeppson. 684 
P.2d 69 (Utah 1984), in which the Court stated: 
[W]e typically accord considerable deference to the 
judgment of the trial Court due to its advantaged 
position and will not disturb the action of that Court 
unless the evidence clearly preponderates to the 
contrary, or the trial Court abuses its discretion or 
mis-applies principals of law. 
Id. at 70. 
The amount of deference to be given to the findings of the 
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Lower Court is also established by the Utah Rules of Civil 
Procedure. Rule 52(a) reads in relevant part as follows: 
In all actions tried upon the facts without a jury or 
with an advisory jury, the court shall find the facts 
specially and state separately its conclusions of law 
thereon, and judgment shall be entered pursuant to Rule 
58A; . . . Findings of Fact, whether based on oral or 
documentary evidence, shall not be set aside unless 
clearly erroneous, and due regard shall be given to the 
opportunity of the trial court to judge the credibility 
of the witnesses. (Emphasis added.) 
Consequently, the Defendant carries the burden of proving to 
this Court by clear preponderance of the evidence that the findings 
of the Lower Court are erroneous and wholly unsupported by the 
evidence. 
IT-
DEFENDANT CARRIES THE BURDEN OF PROOF ON APPEAL 
In order to overturn the decision of the lower Court, the 
evidence must demonstrate, by clear preponderance, that the ruling 
of that Court was an abuse of discretion. Further, "the burden is 
upon the Defendant [the Appellant] to prove the evidence clearly 
preponderates against the finding; or there was a misunderstanding 
or misapplication of the law, resulting in a substantial and 
prejudicial error; or such a serious inequity has resulted as to 
manifest a clear abuse of discussion". Russell v. Russell, 551 
P.2d 231, 232 (Utah 1976). 
The Defendant does not argue that there was any error of law 
in the lower Court. Therefore, the only issue before this Court 
is whether the Defendant can prove, by a clear preponderance of the 
evidence, that there was not sufficient evidence before the lower 
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Court to justify its ruling. Defendant cannot meet this burden. 
The Defendant's own statement of facts acknowledges that the 
Defendant has received a substantial increase in income since the 
entry of the original Decree. The change in the relative incomes 
of the parties alone, should suffice to support the ruling of the 
lower Court. In the case of Mauqhan v. Mauqhan, 770 P. 2d 156 (Utah 
App. 1989) , the Court was faced with the following factual 
scenario. In Mauqhan the Defendant's income had increased, since 
entry of the original Decree of Divorce, by somewhere in the area 
of $200.00 to $400.00 per month. The total amount earned by the 
Defendant, $1,240.00 per month was more than twice the income of 
the Plaintiff. Id. at 161. 
After citing these facts, the Court stated "In view of this 
substantial change in circumstances, the trial Court did not abuse 
its discretion and the child support award will not be disturbed 
upon appeal." Id. 
Despite the fact that this evidence alone would suffice to 
sustain the ruling of the lower Court, there is also evidence 
before this Court that the expenses of rearing the minor child of 
the parties has also increased. 
III. 
THE FINDING OF THE LOWER COURT THAT THE COST OF REARING 
THE MINOR CHILD HAS INCREASED IS TO BE PRESUMED VALID 
The Defendant contends, in his brief, that there was no 
evidence of increased expenses for the rearing of the minor child 
of the parties. This Court should presume that the finding of the 
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lower Court, that there has been an increase, is valid. 
Again, the Defendant has not provided the Court with the 
transcript of the proceeding below. On the contrary, the Defendant 
has merely cited the Court to the Findings of Fact, Conclusions of 
Law and decision of the lower Court. Under these circumstances, 
the Supreme Court of the State of Utah has ruled that the Findings 
of Fact of the lower Court must be presumed valid. 
"The Plaintiff has not provided this Court with the 
transcript of any evidence produced at the hearing below 
on his Petition for Modification. In the absence of a 
transcript of the evidence below and proper citations to 
the record which support a substantial change of 
circumstance, we presume the trial Court's findings and 
Order are supported by the evidence". Woodward v. 
Woodward, 709 P.2d 393, 394 (Utah 1985). (See also, 
Mitchell v. Mitchell, 527 P.2d 1359, 1360 (Utah 1974). 
The District Court, in para. 17 of its Findings of Fact found 
that there has been an increase in the cost of raising the child. 
This finding must be presumed valid and supported by the evidence 
for the purposes of this appeal. 
Therefore, there is in the record, evidence of an increase in 
the Defendant's income, an increase in the differential between the 
incomes of the parties, and evidence of an increase in the cost of 
rearing the minor child of the parties. 
When a divorced husband's income has increased 
substantially and his former wifefs income has increased 
much less and the needs of the children have also 
increased, it is equitable that the husband pay increased 
child support. Christiansen v. Christiansen, 667 P.2d, 
592, 594 (Utah 1983). 
Not only has the Defendant failed to show by a clear 
preponderance of the evidence that the Plaintiff was not entitled 
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to the modification, the evidence clearly demonstrates that the 
Plaintiff was so entitled. 
CONCLUSION 
Under the laws of this state, the findings of fact and 
conclusions of law are entitled to considerable deference. 
Further, the Defendant, as the Appellant, carries the burden of 
proof of demonstrating that the evidence clearly preponderates 
against the ruling made by the District Court. The Defendant has 
not met this burden. There is, in the record, evidence of an 
increase in the Defendant's income; an increase in the differential 
between the incomes of the parties; and evidence of an increase in 
the cost of rearing the minor child of the parties. Not only has 
the Defendant failed to show by a clear preponderance of the 
evidence that the Plaintiff was not entitled to the modification, 
the evidence clearly demonstrates that the Plaintiff was so 
entitled. 
Therefore, Defendant's Appeal should be denied and costs and 
attorney's fees should be awarded to Plaintiff. 
DATED this ^ fi day of May, 1990. 
RICHER, SWAN & OVERHOLT, P.C. 
WKA^fW; /BvcAs\ 
Arnold Richer ' 
ren9642 
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